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1. Application scope of transaction standard terms and conditions

All AS Kitzinger Progress (hereinafter referred to as Kitzinger) deliveries and jobs, as well as offers and acceptances, are without exception subject to these transaction standard terms and conditions (hereinafter referred to as TSTC). The TSTC are therefore also applicable to all future business relations between Kitzinger and the client, including instances when the TSTC applicability is no longer explicitly stipulated and agreed on.

The client shall become familiarised with the TSTC prior to contract conclusion. The TSTC are available online in several languages (www.kitzingerprogress.ee). The TSTC shall be deemed accepted by no later than the moment when Kitzinger and the client conclude the contract and the TSTC shall comprise an integral part of the contract.

This constitutes explicit rejection of any terms and conditions put forward by the client that are contrary to or different from the TSTC. Kitzinger and the client shall agree in writing, possible via e-mail, concerning any TSTC exceptions.

These TSTC are applicable only to business relations between Kitzinger and merchants or public-law legal persons, and not consumers.

2. Offer and acceptance / contract conclusion

A piece of information from Kitzinger, communicated to the client or published on the Internet, does not initially comprise a binding offer and can thus be modified at any time. The same is applicable to drawings, images and other job data. Such information becomes legally binding for Kitzinger and the client only when a contract is concluded that includes the information.

The contract conclusion is approached in this manner: the client submits to Kitzinger their wishes concerning a purchase, delivery and/or service (offer) and Kitzinger confirms the offer in writing, possible via e-mail (acceptance). The offer and acceptance can be stipulated in a bilateral written agreement.

3. Prices
When Kitzinger communicates prices to the client, the prices will be binding and valid for 30 days. Nevertheless, of conclusive importance are the prices and the job and delivery volumes agreed on during the contract conclusion procedure.

Prices are valid for the Kitzinger enterprise location in Põltsamaa, Estonia, and subject to VAT, unless agreed otherwise in writing, possible via e-mail.

Separate calculations are made for additional deliveries and jobs, primarily for on-site assembly.

4. Delivery and job deadlines

Delivery and job deadlines are always agreed on in writing or the corresponding confirmation is e-mailed. Kitzinger reserves the right to perform partial deliveries and partial jobs when there is no binding agreement on another course of action.

Below are listed the instances when Kitzinger shall not incur expenses caused by a delivery or job delay and the client shall not be able to submit claims derived from the delay, if Kitzinger notified the client accordingly and comprehensively.

Non-wrongful work interruptions at their own or other enterprises that influence to a substantial degree production and delivery of the contract object exempt Kitzinger from adherence to the delivery and job deadlines.

Furthermore, a situation shall not be deemed a violation of the contract when such circumstances arise that are beyond the influence sphere of the contractual partner and that could not have been predicted at the contract conclusion time (Force majeure, fortuitous event). Such circumstances can be, for example: military conflicts, natural disasters, fires, strikes, power outages, traffic jams, machinery breakdowns, illegal interruptions by authorities, etc.

If a non-wrongful delivery or job interruption occurs, the client shall at first give Kitzinger a reasonable deadline extension. If the delay is likely to last longer than three months, the client has the right to withdraw from the contract in the part that has not yet been fulfilled.

If Kitzinger is liable for a violation of a binding delivery or job deadline (due to negligence or intent), the client has the right to claim compensation amounting to 0.5% of the purchase price per week. The total compensation sum cannot exceed 5% of the invoice cost.

Claims for damages due to job and delivery deadline violations are ruled out in principle, with the exception of instances when the corresponding actions of Kitzinger were severely negligent.

5. Transfer of risk

The contract object accidental destruction or damage risk is transferred to the client from the removal time that Kitzinger shall communicate to the client as agreed on in the contract.

Transportation of deliveries free of charge to construction sites and other client-designated locations is at the client’s risk. The client shall organise proper unloading at the destination in cooperation with the transportation company. The client shall claim transportation damages from the transportation company.

6. Elimination of deficiencies / inspection obligation

The current legislation provisions are applicable along with the following specific points.

The client shall immediately notify Kitzinger in writing, possible via e-mail, about self-evident deficiencies, primarily those that can be visually observed. For that purpose the client in the legal capacity as a merchant has an increased inspection obligation.

If a deficiency becomes manifested in the contract object, the client can at first demand that the deficiency be eliminated at the seller’s expense, unless the client caused the deficiency to emerge. The client shall set a reasonable deadline for Kitzinger to perform the action. If Kitzinger rejects the client’s approach to eliminate the deficiency at Kitzinger’s expense, the parties can instead agree on a reduction of the purchase price.

If the parties instead agree that the deficiency will be eliminated at the seller’s expense within a reasonable period of time but that cannot be achieved, the client can choose to either demand delivery of a new contract object or withdraw from the contract.

The claims arising from the warranty must be in reasonable proportion to the deficiency difficulty degree. Only the particular client is entitled to such warranty claims and they cannot be waived. Kitzinger reserves the right to demand from the client compensation for the expenses or costs of implementing such claims if such expenditure was caused by processing of illegitimate warranty claims.

7. Reservation of ownership
Regardless of the contract object dispatch or handover to the client, the corresponding right of ownership will be transferred to the client only when the client pays the purchase price in full. The client has the right to transfer the contract object, process it or bind with other things only after having paid the purchase price in full or having concluded an alternative written agreement on the matter.

If the contract object is connected to or mixed with other things that are not owned by Kitzinger, the latter shall gain common ownership of the new thing until receiving in full the contract object purchase price payment.

The client’s claims against third parties due to resale of things shall be assumed by Kitzinger to guarantee Kitzinger’s own claims against the client without concluding a separate agreement to that effect. If demanded, the client shall identify the third party debtor.

If the client violates the contract, Kitzinger has, among other options, the right to reclaim the contract object and submit a claim for damages or withdraw from the contract.

8. Purchase price payment

The purchase price payment is made in accordance with the set provisions after receipt of the invoice, via bank transfer. Down payments, payment by instalments and credit are subject to a separate agreement. A payment is deemed completed from the moment when Kitzinger can use the money. The client agrees to receive invoices in e-mails.

The client’s down payments are earnest money deposits. If the client withdraws from the contract after placing a binding order because the client no longer wishes to be bound by the order, Kitzinger has the right to keep the earnest money deposit. If the contract withdrawal was caused by Kitzinger, the earnest money deposit will be refunded. The corresponding earnest money deposit legal provisions are applicable as well.

If credit is given, payment by instalments allowed or similar agreements reached, first of all the interest, other expenses and contractual penalties are deducted from the payment, and then the principal debt sum repayment is calculated. The principal debt sum is then processed in the following manner: first of all the oldest due invoice sum is deducted, then the remaining invoices in sequence by date. The described manner of settling of accounts is also applicable to such money transfers made by the client that have no unambiguous purpose. Kitzinger shall notify the client accordingly.

If the payment is not received by the deadline, a warning will be issued within the next 14 (fourteen) days. This last warning /”viimane hoiatus“ – aga ainuke kord kui tekstis on mainitud hoiatus/ constitutes simultaneous cancellation of all credit agreements. After that the claim for payment will be handled by a law firm. That will be a fee-based and automated procedure. The debtor shall cover all the expenses.

This means that the client shall cover the expenses incurred by Kitzinger due to the claim handling transfer to the law firm. The law firm can issue to the client an invoice bearing the name of the law firm for coverage of the expenses incurred by the law firm in the course of the extrajudicial debt recovery proceedings. Such expenses can be claimed, including a lawsuit option, with the principal claim or, if necessary, separately and in the name of the law firm. Applicable are the principles of administrating the affairs of others without authorisation. The legal costs will be claimed separately as compensation for damage.

If the client delays payment, Kitzinger has the right to demand a delay fine amounting to 2.5% of the sum due for every calendar day. A set-off with counter-claims is subject to prior written agreement.

9. Liability limitations

The client’s claims for damages are limited in type and scope by the contract-typical and predictable damages and the licit properties of the contract object. No claims can be submitted regarding indirect damages caused by deficiencies. All other claims for damages are ruled out.

Also applicable are legal provisions, primarily those concerning warranty, intent and severe negligence issues, and the rules on the burden of proof.

10. Data protection

By providing personal information to Kitzinger the client gives consent to this data being saved and – if it is reasonable and needed for the transaction – used, processed and forwarded by Kitzinger.

Kitzinger can also use the data to verify the client’s creditworthiness and reliability and, if necessary, to send it to a lawyer for the purposes of debt recovery and administration of justice.
11. Final provisions

If one or several provisions of the TSTC are not valid completely or partially or become invalid, this will not affect the validity of the remainder of the provisions. In such instance the invalid clause will be replaced with another clause that will be closest to the initial version in the general idea and economic meaning.

These TSTC are legalised in Estonian and other languages. In case of translation discrepancies the Estonian-language TSTC will be legally binding. If uncertainties are noted, the Estonian-language TSTC will also have priority. The German-language translation is the primary auxiliary document for interpreting the correct meaning, followed by the translations into other languages.

The client and Kitzinger mutually undertake to maintain confidentiality of all the business secrets they have learned in the course of the mutual business relations and to prevent disclosure of these business secrets to third parties. The definition of business secrets in this context includes all enterprise internal and external processes, organisation of the companies and their business practices, domestic and foreign working methods.

The place for fulfilment of all the commitments derived from the business relations between Kitzinger and the client is the location of the Kitzinger company in Põltsamaa, Estonia. The sole exception is delivery of goods to the location of the client’s company.

Any dispute arising from the business relations is to be solved in accordance with the current legislation of the Republic of Estonia. The parties are to use a competent court of the Kitzinger company’s location. This is applicable unless the parties have an agreement to proceed in a different manner. Kitzinger reserves the right to file an action with any and all other courts if legally possible.
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